law recognizing a right to be free from unauthorized interference with privacy, 3 9 and with the prior cases which have not demanded state action as a prerequisite to the exclusion of objectionably obtained evidence. 40 While it is clear that because of the absence of official participation in the search and seizure the exclusion was not compelled by Mapp, the general aim of the case-to deter direct or indirect invasions of privacy-is consistent with the broad policy of the exclusionary rule. The exclusion seems justified on the ground that the integrity of law enforcement demands that its operations not conflict with public policy. In resolving the issue posed by the competing considerations of law enforcement and the individual's right to privacy, the principal case has accepted the basic proposition that law enforcement and society in general are not benefited in the long run when they permit a criminal conviction at the expense of humiliating intrusions by unauthorized persons upon the defendant's privacy.
Widow's Succession in Common-Law Property State to Husband's Rights in Her Half of Community Property Is Taxable and Valued at One-Half of Entire Community-In re Kessler's Estate*
While residing with his wife in California, decedent purchased stock, which under California law became community property.' The couple later moved to Ohio, a common-law property state, where decedent died. An Ohio probate court approved the executor's determination that the widow's one-half interest in the stock was not subject to the Ohio succession tax. 2 On appeal by the state tax commissioner to the Ohio Supreme Court, held, reversed, three judges dissenting. A wife's succession to her husband's right to manage and control her half of the community property is subject to the Ohio succession tax on joint and survivorship property.
One of the most perplexing problems facing estate planners in our highly mobile society is that of calculating the tax consequences of a plan which encompasses both community and common-law property rights. Because the concept of community property is unfamiliar in many states, it is often difficult to forecast how a particular state succession tax will be applied to community property. This problem is partially alleviated by the general rule that the changing of domicile from a community property state to a commonlaw property state or vice versa does not alter the status of property acquired in the original domicile. 3 The principal case, however, furthers the perplexity by misconstruing the Ohio succession tax statute and incorrectly analyzing the interests of spouses in California community property.
Despite the contrary holding in Kessler, it is arguable that the Ohio succession tax on jointly owned property should not be construed so as to include the rights of a surviving spouse in community property. The very language of the statute seems to exclude community property. 4 To be taxed under this statute the survivor of the jointly owned estate must succeed to the "right to the immediate ownership or possession and enjoyment of the whole property." 5 Under California community property law, the surviving widow "succeeds" to rights in only her share or one-half of the entire community estate. 6 The Kessler court, however, considered that the 3. See, e.g 878-79 (1962) .
Legislation in California at one time classified as community property items of personalty which were acquired by California residents during a previous period of domicile in a common-law property state. The property, originally held by the owner as separate property, was to be changed to community property status if it would have been community property had the owner been a California resident when the property was acquired. This "quasi" community property legislation was declared unconstitutional in In re Thornton's Estate, 1 Cal. 2d 1, 33 P.2d 1 (1934). The Thornton decision was severely limited, however, in Addison v. Addison, 399 P.2d 897, 43 Cal. Rptr. 97 (Sup. Ct. 1965).
4. "A tax is hereby levied upon the succession to any property passing, in trust or otherwise, for the use of a person, institution, or corporation, in the following cases: ... (E) Whenever property is held by two or more persons jointly, so that upon the death of one of them the survivor has a right to the immediate ownership or possession and enjoyment of the whole property, the accrual of such right by the death of one of them shall be deemed a succession taxable under this section, in the same manner as if the enhanced value of the whole property belonged absolutely to the deceased person, and he had bequeathed the same to the survivor by will, provided when the persons holding said property jointly are a husband and wife, the survivor shall be deemed to have a succession taxable to the extent of one-half the total value of the property without regard to enhancement ..... words "whole property" meant the "whole" of the widow's share and that the succession tax was to be applied to the value of the rights acquired by the widow in this share of the community estate. 1 This interpretation strains not only the words of this statute but also the language of the California statutes defining the interests of spouses in community property. Under California law, the respective interests of the spouses in community property are "present, existing and equal.",, The husband manages and controls the property in a fiduciary capacity 9 as statutory agent of the conjugal partnership.' 0 The creation of this statutory agency was motivated by the policy considerations that third parties should be assured that transactions with one spouse involving the community property will not be nullified by the other spouse" and that litigation between husband and wife over the right to manage the property should be discouraged.1 2 Despite the husband's broad management and control rights, however, he can neither dispose of his wife's share by testamentary gift without her consent' 8 nor dispose of her property inter vivos without receiving valuable consideration. 1 4 The wife is entitled to legal and equitable relief for violation of the husband's fiduciary duties.Y6 Thus, at the husband's death, the wife, who is already the owner of her half of the community property, merely receives the right to manage it. 1 0 However, the majority in Kessler felt that the wife was not the outright owner of her share until dissolution of the marriage and, therefore, only on the death of the husband did the wife acquire outright ownership in her half.' 7 The court thus misconstrued the actual 7. 177 Ohio St. at 143, 203 N.E.2d at 225. The majority admitted that the statuto would not apply if "whole property" means the entire community estate. Ibid.
8. CAL. CIV. CODE § 161a.
ownership interests of the spouses as settled-by California law.,, In addition, an examination of the history of the statutory language of the specific section involved indicates that the legislature did not intend to tax the succession to rights in community property, but rather to tax only the succession to joint and survivorship property.' 9 Under the Ohio constitution, the objective of all taxes must be stated distinctly in the statute. 2 0 Nowhere in the Ohio succession tax statute is community property expressly mentioned. 2 ' Furthermore, since community property is foreign to Ohio law, it is probable that the legislature did not even consider taxing the succession to such property under this statute.
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After finding that community property was susceptible to the Ohio succession tax, the court, in determining how much of the estate was to be taxed, valued the succession at one-half of the entire community. In so doing, the court considered that this result was dictated by the statute, which provides that when the joint owners are husband and wife, the surviving spouse "shall be deemed to have a succession taxable to the extent of one-half the total value of the property .... "23 Although the court had held, in finding the wife's succession to be within the statute, that "right to . . .the whole property" meant the right to the "whole" of the wife's share of the property, 24 yet in valuing the wife's succession the court held that "one-half the total value of the property" referred not to one-half of the wife's share, but rather to one-half of the entire community estate. 25 164, 172 (Ohio) . In community property there are no rights of "survivorship," as -this term is commonly known in joint tenancy. See note 16 supra and accompanying text.
20. "No tax shall be levied, except in pursuance of law; and every law imposing a tax shall state, distinctly, the object of the same, to which only, it shall be applied." OHIo CoNsr. art. XII, § 5.
21. See statute quoted in note 4 supra. 22. The court in the principal case recognized this probable lack of specific intent on the part of the legislature. St. at 143, 203 N.E.2d at 226. Since the husband's half of the community passed through his estate, the value placed on the widow's "succession" by the court included property in which she did not actually succeed to any rights. This construction of the statute violates the general Ohio concepts of statutory interpretation that words should be interpreted consistently throughout the statute. State ex rel. Bohan v. Industrial Conm'n of Ohio, 146 Ohio St. 618, 67 N.E.2d 536 (1946) , affirmance upheld on rehearing, 147 Ohio St. 249, 70 N.E.2d 888 (1946) , and that tax statutes should been to value the succession at one-half of the wife's share of the community-one-fourth of the entire estate.
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The court's application of the statute arguably violates both the federal and the Ohio constitutions. First, in holding that the widow's succession is to be taxed at one-half the value of all of the community holdings, the court used the same value that would be placed on the estate if it had been held by the decedent and his wife as joint and survivorship property. 27 In the latter situation the wife would receive the entire jointly owned estate, not merely the half to which she would be entitled in a community property estate. Although it has been held by the United States Supreme Court that the succession to rights in community property may be taxed on the basis of the value of the entire estate, 28 the Ohio court's interpretation seems to deny equal protection by taxing unequally properties within the same classification. 29 Under the Kessler ruling the surviving community owner pays twice as much tax as the survivor of joint and survivorship property per dollar value of property in which rights are acquired.A 0 Second, the Ohio constitution requires that succession taxes be either uniform in rate or progressively graduated.,, Taxing the community survivor at twice the rate of the survivor of joint and survivorship property for the acquisition of rights in properties of equal value is neither taxation at a uniform rate nor taxation at a progressively graduated rate. 30. If the Kessler court had valued the succession at one-half of the wife's moiety, or one-fourth of the entire community, the equal protection objection would have been avoided. See text accompanying note 26 supra.
31. "Laws may be passed providing for the taxation of the right to receive, or to succeed to, estates, and such taxation may be uniform or it may be so graduated as to tax at a higher rate the right to receive, or to succeed to, estates of larger value than to estates of smaller value...." OHIO CONSr. art. XII, § 7.
32. OHIo Rav. CODE ANN. § 5731.12(D) (Page 1954) provides a progressively graduated rate for the succession to joint and survivorship property. However, the Kessler interpretation destroys this rate. For example, if a community survivor's one-half share were valued at $200,000, under Kessler she would pay approximately $18,750 in succession taxes. A survivor of joint and survivorship property would pay $8,750 upon succeeding to an estate valued at $200,000. If the survivor of joint and survivorship property were to pay $18,750 in taxes, she would be succeeding to an estate valued at
